
2 COMMIS S IONERS

1 BE F Q RE  THE AMZM EW
@Ri§<8;i1nAL

uacsw C8?3-£984

2388 22 A z1= 23.
n
*,¥8l%1*
sJ't...i

i i
L \.I;vl..L\.l.LI»..f?».lll.\.fJ» Y

Arizona Coloration Commissifw
8 'gDOCME

SEP

l\ll\l\ll\llIIIII\IIIIII
00001 73502

3

4 Mtg

DOUG LITTLE -. Cha inma n
BOB S TUMP
BOB BURNS
TOM FORES E
ANDY TO BIN

DOCKET £0 up/ 1

I5

6

rg
3

DOCKET no. S -20906A-14-0063

CONCORDIA FINANCING COMP ANY, LTD, a /k/a
"CONCORDIA FINANCE,"

DAVID J OHN WANZEK a nd LINDA WANZEK,
husband and wife. TWENTY-THIRD

PROCEDURAL ORDER
(Denies  Motion to Continlg

B Y THE  C O MMIS S IO N:

7  IN THE  MATTE R O F:

8

9  ER FINANCIAL & ADVIS ORY S ERVICES , LLC,

10  LANCE MICHAEL BERS CH, a nd

11

12

13 Respondents.

14
15 On Fe brua ry 27 , 2014, the  S e curitie s  Divis ion  ("Divis ion") of the  Arizona  Corpora tion

16 Commiss ion ("Commiss ion") file d a  Notice  of Opportunity for He a ring Re ga rding P ropose d Orde r to

17 Ce a s e  a nd De s is t, Orde r for Re s titution, Orde r for Adminis tra tive  P e na ltie s , a nd Orde r for Othe r

18 Affirma tive  Action ("Notice ") a ga ins t Concordia  Fina ncing Compa ny, Ltd, a /k/a  Concordia  Fina nce

19 ("Concordia "), ER Fina ncia l & Advis ory S e rvice s , LLC ("ER"), La nce  Micha e l Be rs ch, a nd Da vid

20 J ohn Wa nze k a nd Linda  Wa nze k, hus ba nd a nd wife  (colle ctive ly "Re s ponde nts "), in  which the

21 Divis ion a lle ge d multiple  viola tions  of the  Arizona  Se curitie s  Act ("Act") in conne ction with the  offe r

22 and sa le  of securitie s  in the  form of inves tment contracts  and promissory notes  within or from Arizona .

23 The  spouse  of Da vid John Wa nze k, Linda  Wa nze k ("Re sponde nt Spouse "), is  joine d in the

25

26

community.

27

28

The Respondents  were  duly served with copies  of the  Notice .

On March 6, 2014, Respondents  ER, Lance  Michae l Be rsch and David John Wanzek filed a

Request for Hearing. On March 14, 2014, Respondent Linda  Wanzek filed a  Request for Hearing.
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1

2 2014.

3 On March 26, 2014, Respondent Concordia  filed a  Request for Hearing.

4 On March 27, 2014, by Procedura l Orde r, the  pre -hea ring confe rence  scheduled for April 10,

5 2014, was affirmed, wide  notice  issued to Respondent Concordia .

6 On April 4, 2014, Re sponde nts  ER, La nce  Micha e l Be rsch, Da vid John Wa nze k, a nd Linda

7 Wa nze k (colle ctive ly the  "ER Re sponde nts") file d a  Motion to Dismiss  a nd Answe r.

8 On April 9, 2014, Respondent Concordia  filed an Answer.

9 On April 10, 2014, a t the  pre -hea ring confe rence , the  pa rtie s  appea red through counse l and

10 reques ted ora l a rgument regarding the  Motion to Dismiss . The  pa rtie s  furthe r proposed a  schedule  for

11 filing motions  prior to ora l a rgume nt.

12 On April 15, 2014, by Procedural Order, ora l argument and a  sta tus conference were  scheduled

13 to commence on May 21 , 2014. It was further ordered that Respondent Concordia  shall file  any Motion

14 to Dismiss  by April 25, 2014, the  Divis ion sha ll file  its  Re sponse  to the  Motions  to Dismiss  by Ma y 9,

15 2014, and the  Respondents  sha ll file  any Reply by May 16, 2014.

16 On April 25, 2014, Respondent Concordia  filed its  Joiner to Motion to Dismiss  of Respondents

17 ER Fina ncia l & Advis ory S e rvice s , LLC, La nce  Micha e l Be r s f, Da vid J ohn Wa nze k a nd Linda

18  Wa nze k.

19 On Ma y 5, 2014, Re sponde nts  ER, La nce  Micha e l Be rsch, Da vid John Wa nze k, a nd Linda

20 Wa nze k file d Acknowle dgme nts  of P oss ible  Conflicts .

21 On May 9, 2014, the  Divis ion filed its  Response  to Motion to Dismiss  by All Respondents .

22 On May 16, 2014, Respondents  ER, Lance  Michae l Be rsch, David John Wanzek, and Linda

23 Wanzek filed the ir Reply in Support of Motion to Dismiss .

24 On Ma y 21, 2014, ora l a rgume nt a nd a  s ta tus  confe re nce  we re  he ld. The  pa rtie s  a ppe a re d

25 through counse l and ora l a rgument was  presented. The  Motion was  tad<en under advisement and a

26 schedule  was proposed for the  parties  to submit supplementa l cita tions.

27 On May 22, 2014, the  Divis ion filed its  Supplementa l Cita tion of Authoritie s .

28 On May 29, 2014, Respondents  Concordia , ER, Lance  Michae l Bersch, David John Wanzek,

On March 17, 2014, by Procedura l Order, a  pre-hearing conference  was scheduled for April 10,
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1 and Linda  Wanzek filed the ir Joint Supplementa l Cita tion of Authoritie s .

2 On August 13, 2014, by Procedural Order, it was found that the Respondents had not established

3 dismissa l to be  appropria te  and tha t it was  necessa ry and prope r to proceed with the  Respondents '

4 request for a  hearing. Accordingly, a  prehearing confe rence  was  scheduled on September 2, 2014.

5 On S e pte mbe r 2, 2014, a  pre -he a ring confe re nce  wa s  he ld. The  pa rtie s  a ppe a re d through

6 counse l. The  sche duling of a  he a ring wa s  discusse d. Counse l for the  ER Re sponde nts  s ta te d the y

7 would be  filing a  s pe cia l a ction re ga rding the  motion to dis mis s . Couns e l for the  ER Re s ponde nts

8 reques ted tha t pa rt of the  hea ring be  he ld in the  Lake  Havasu a rea  to accommodate  witnesses  for the

9 ER Re s ponde nts . This  re que s t wa s  de nie d. Afte r much dis cus s ion, a  comme nce me nt da te  for the

10 hea ring was  agreed to by the  pa rtie s .

l l On September 2, 2014, by Procedura l Order, a  hea ring was  scheduled to commence  on May

12 11, 2015.

13 On J a nua ry 5, 2015, the  Divis ion file d a  Motion to Qua s h Dis cove ry De ma nds  by the  ER

14 Re sponde nts . The  Divis ion a sse rte d tha t on Nove mbe r 24, 2014, the  Divis ion wa s  se rve d by the  ER

15 Re s ponde nts  with a  "Firs t Re que s t for P roduction of Docume nts ," a  "Firs t S e t of Non-Uniform

16 Inte rroga torie s ," a  "Firs t S e t of Re que s ts  for Admis s ions ," a  "Notice  of 30(b)(6) De pos ition," a nd a

17 "Notice  of De pos ition of Ga ry R. Cla ppe r." The  Divis ion conte nde d tha t the  dis cove ry de ma nds  by

18 the  ER Re sponde nts  should be  qua she d be ca use : dis cove ry in this  proce e ding is  gove rne d by the

19 Adminis tra tive  P rocedure  Act and the  Commiss ion's  Rule s , not the  Arizona  Rule s  of Civil P rocedure ,

20 the  ER Respondents  have  not demonstra ted a  reasonable  need for the  informa tion they demand, the

21 discovery demands include  information and documents  tha t a re  privileged and/or made confidentia l by

22 statute , and the discovery demands are  unreasonably overbroad, unduly burdensome and oppressive.

23 On January 26, 2015, by Procedura l Order, the  Division's  Motion to Quash Discovery Demands

24 wa s  gra nte d. In light of the  ER Re s ponde nts ' e fforts  to obta in dis cove ry, the  pa rtie s ' e xcha nge  of

25 witness  lis ts  and copies  of exhibits  was  acce le ra ted.

26 La te r tha t day, the  ER Respondents  filed a  Response  to the  Divis ion's  Motion to Quash. The

27 ER Respondents  contended tha t: the  Commiss ion's  Rule s  a llow for broad discove ry, discove ry is  not

28 ba rre d by e ithe r the  Adminis tra tive  P roce dure  Act or s ta tutory confide ntia lity, the  ER Re sponde nts

3
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1 have  a  reasonable  need for, and a  constitutiona l right to, discovery, the  requested documents  a re  not

2 privileged or work product, and the  discovery is  not burdensome. The  ER Respondents  a lso requested

3 ora l a rgument on the  matte r.

4 On January 27, 2015, by Procedural Order, oral argument was scheduled to be held on February

5 11, 2015. La te r tha t da y, the  Divis ion file d a  Notice  of Inte nt to File  Re ply in S upport of Motion to

6 Quash Discovery Demands  by the  ER Respondents .

7 On Fe brua ry 3, 2015, the  Divis ion file d its  Re ply in S upport of Motion to Qua s h Dis cove ry

8 Demands  by the  ER Respondents . The  Divis ion a rgued tha t: the  ER Respondents  have  not prope rly

9 sought discovery as  provided under the  Adminis tra tive  Procedure  Act and the  Comlniss ion's  rules , the

10 Arizona  Rule s  of Civil P rocedure  do not apply to discove ry in this  proceeding, prior procedura l orde rs

l l a nd Commiss ion de cis ions  cite d by the  ER Re sponde nts  ca n be  dis tinguishe d or othe rwise  fa il to

12 support ordering the  discovery sought, the  ER Respondents  have  not demonstra ted a  reasonable  need

13 for the  discovery sought, many of the  documents sought are  protected work product, and the  discovery

14

15 On Fe brua ry 5, 2015, the  Divis ion file d a  Notice  of Erra ta  Re ga rding its  Re ply in Support of

16 Motion to Quash Discovery Demands  by the  ER Respondents .

17 On Fe brua ry 10, 2015, ER Re s ponde nts  file d a  Motion to Compe l s e e king dis cove ry from

18 Re s ponde nt Concordia  a nd re que s ting ora l a rgume nt. The  ER Re s ponde nts  conte nd tha t the

19 Commiss ion's  rules  a llow broad discovery, the ir reques ts  for production of documents  a re  specific and

20 not ove rbroa d or burde nsome , Concordia  is  the  cus todia n of its  own re cords , a nd a  subpoe na  is  not

21 required as  Concordia  is  a  party to this  proceeding. The  ER Respondents  further a ttached an a ffidavit

22 from Respondent David John Wanzek re sponding to Concordia 's  communica ted demand for a  sworn

23 sta tement as  to the  ER Respondents ' cla ims tha t they re turned files  to Concordia  and tha t Mr. Bersch

24 and Mr. Wanzek were  privy to a ttorney-client communica tions  be tween Concordia  and its  counse l.

25 On tha t s a me  da y, counse l for ER Re sponde nts  file d a  Notice  of Cha nge  of La w Firm a nd

26 Notice  of As s ocia tion with Couns e l.

27 On Fe brua ry ll, 2015, ora l a rgume nt wa s  he ld. The  pa rtie s  a ppe a re d through counse l. The

28 Division and the  ER Respondents  presented ora l a rgument in favor of the ir respective  positions on the

4
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1 ER Re s ponde nts ' re que s ts  for dis cove ry. In light of the  a pproa ching comme nce me nt da te  of the

2  he a ring , the  pre s id ing  Adminis tra tive  La w J udge  ru le d  from the  be nch, finding  tha t while  the

3 Adminis tra tive  P roce dure  Act a pplie s , fa irne ss  dicta te s  tha t in this  ca se  the  Divis ion more  promptly

4 provide  the  Re sponde nts  with ce rta in docume nts  in its  posse ss ion. Though the  prior orde r qua shing

5 the  ER Re sponde nts ' dis cove ry re que s ts  wa s  a ffirme d, the  Divis ion wa s  dire cte d to dis close  to the

6 Respondents , by Februa ry 26, 2015, the  contracts  it intends  to submit a s  evidence  of the  446 a lleged

7 inve s tme nts . The  Divis ion conte nde d tha t it ma y not ha ve  contra cts  for a ll 446 of the  a lle ge d

8 inves tments  and tha t the  time  required for redaction of this  many documents  might make  it difficult to

9 me e t the  disclosure  de a dline . The  Adminis tra tive  La w Judge  dire cte d the  Divis ion to prioritize  those

10 contracts  involving the  ER Respondents  and permitted the  Divis ion to disclose  by March 12, 2015, any

11 contra cts  which, a fte r a  good fa ith e ffort, a re  not re a dy by Fe brua ry 26, 2015. Additiona lly, the

12 Divis ion was  directed to disclose  the  transcript from the  examina tion under oa th of Respondent Lance

13 Michae l Be rsch, and the  exhibits  used the re in, by Februa ry 26, 2015. The  documents  orde red to be

14 disclosed by February 26, 2015, a re  a ll documents  Division counse l s ta ted he  planned to use  a t hearing

15 and, the re fore , would have  been subject to disclosure  by the  March 12, 2015 scheduled exchange  of

16 e xhibits  a nd witne s s  lis ts .

17 On February 13, 2015, by Procedura l Order, the  Divis ion was  directed to disclose  documents

18 to the  Respondents  a s  se t forth a t by the  Adminis tra tive  Law Judge  a t ora l a rgument on Februa ry 11,

1 9 2015 c

20 On February 17, 2015, the  ER Respondents  filed an Applica tion for Adminis tra tive  Subpoena

21 re que s ting a  subpoe na  for the  de pos ition of a nticipa te d Divis ion witne ss  Ga ry R. Cla ppe r. The  ER

22 Re sponde nts  a lso file d a n Applica tion for Adminis tra tive  S ubpoe na  re que s ting a  subpoe na  for the

23 deposition of an Expert Accounting Witness  to be  designa ted by the  Securities  Divis ion.

24 On March 6, 2015, the  ER Respondents  filed a  Notice  of Filing Affidavits  of Se rvice .

25 On Ma rch 9, 2015, by P roce dura l Orde r, a  te le phonic s ta tus  confe re nce  wa s  s che dule d to

26 conve ne  on Ma rch 16, 2015. The  purpose  of the  s ta tus  confe re nce  wa s  to a ddre ss  whe the r the  ER

27 Re sponde nts  continue d to se e k the  production of furthe r docume nts  from Re sponde nt Concordia  in

28 light of the  upcoming deadline  for disclosure  of exhibits  and witne ss  lis ts .

5
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1 On Ma rch ll, 2015, Re sponde nt Concordia  tile d its  Motion to Exte nd Time  to Excha nge  Lis t

2 of Witnesses  and Exhibits . Respondent Concordia  requested an extension of the  deadline  to exchange

3 its  Lis t of Witnesses  and Exhibits  to March 20, 2015, based upon counse l for Concordia 's  upcoming

4 de pos itions  a nd injunction he a rings  in ma tte rs  unre la te d to this  ca s e . In the  motion, couns e l for

5 Concordia  noted tha t counse l for the  ER Respondents  had been contacted and would not agree  to an

6  e xte ns ion .

7 On March 12, 2015, the  ER Respondents  filed a  Response  in Opposition to Motion to Extend

8 Time  to Excha nge  Lis t of Witne sse s  a nd Exhibits . The  ER Re sponde nts  oppose d the  motion for the

9 s ta ted reasons tha t the  hearing is  imminent and the  information is  necessary for the ir defense .

10 La te r on March 12, 2015, Respondent Concordia  filed its  Lis t of Witnesses  and Exhibits . The

11 ER Respondents  a lso filed a  Notice  of Service  of Lis t of Witnesses  and Exhibits .

12 On March 16, 2015, a  te lephonic s ta tus  confe rence  was  he ld. The  pa rtie s  appea red through

13 counse l. The  ER Re sponde nts  cla rifie d which docume nts  the y continue d to s e e k from Concordia .

14 Counse l for Concordia  indica ted the  Respondents  may be  able  to resolve  the  issue  among themse lves

15 within a  couple  we e ks  a s  Concordia  ne e de d time  to pre pa re  fina ncia l s ta te me nts  a nd re a dy boa rd

16 minutes  for disclosure . The  Respondents  agreed to work toward re solving the  discovery issues  ra ised

17 in the  ER Respondents ' Motion to Compel pending another s ta tus  confe rence , and they further agreed

18 to include  the  Divis ion in the  discove ry proce ss .

19 It was  furthe r de te rmined a t the  s ta tus  confe rence  tha t Concordia 's  Motion to Extend Time  to

20 Excha nge  Lis t of Witne s se s  a nd Exhibits  ha d be e n re nde re d moot by Concordia 's  filing of a  Lis t of

21 Witnesses  and Exhibits , though Concordia  may supplement its  exhibits  and witness  lis ts  based upon

22 ongoing dis cove ry. Als o dis cus s e d wa s  the  Divis ion's  inte nt to a me nd the  Notice  of Opportunity to

23 include  Linda  Wanzek as  a  pa rticipant, a s  opposed to be ing joined sole ly for de te rmining the  liability

24 of the  ma rita l community. The  Divis ion a gre e d to file  a  motion to a me nd the  Notice  of Opportunity.

25 The  Divis ion a lso s ta ted its  intent to file  a  motion to quash the  scheduled depositions  of Gary Clapper

26 and an expe rt accounting witness . A schedule  was  de te rmined for motion practice  and ora l a rgument

27 on the  motion to qua sh.

28 On March 18, 2015, by P rocedura l Orde r, ora l a rgument was  scheduled for April 2, 2015, to

6
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1 a ddre s s  the  is s ue  of the  Divis ion's  motion to qua s h. A s ta tus  confe re nce  re ga rding Concordia 's

2 production of discove ry was  se t for the  same  time .

3 On Ma rch 20, 2015, the  Divis ion file d a  Motion to Qua sh S ubpoe na s , or in the  Alte rna tive ,

4 Motion for a  P roce dura l Orde r Limiting the  S cope  of S ubpoe na s . The  Divis ion conte nde d tha t the

5 subpoenas  should be  quashed as  they did not comply with the  Adminis tra tive  Procedure  Act and the

6 Respondents  now have  the  documents  and information they cla im they needed. In the  a lte rna tive , the

7 Divis ion a rgue d tha t the  s cope  of the  de pos itions  should be  limite d to only tha t informa tion the  ER

8 Respondents  specifica lly identified in the ir Applica tions  for Subpoenas .

9 On March 27, 2015, the  ER Respondents  filed a  Response  to the  Securitie s  Divis ion's  Motion

10 to Qua s h S ubpoe na s . The  ER Re s ponde nts  conte nde d tha t the  s ubpoe na s  complie d with the

l l Commission's  rules and the  Administra tive  Procedure  Act, that the  ER Respondents have a  reasonable

12 need for the  depositions , and tha t the  scope  of the  depositions  should not be  limited.

13 On tha t s a me  da y, the  ER Re sponde nts  a lso file d a  copy of a  le tte r s e nt to counse l for the

14 Divis ion. The  le tte r wa s  ide ntifie d a s  a n obje ction to the  Divis ion 's  inve s tiga tive  s ubpoe na s  for

15 Respondents David and Linda Wanzek. The ER Respondents noted that the  Division has contended in

16 the  pa s t tha t a n Adminis tra tive  La w J udge  la cks  the  powe r to qua s h a n inve s tiga tive  s ubpoe na .

17 However, the  ER Respondents  s ta ted they filed a  copy of the  le tte r a s  a  record of the ir objections .

18 On April l, 2015, the  Divis ion file d its  Re ply in Support of Motion to Qua sh Subpoe na s , or in

19 the  Alte rna tive , Motion for a  P rocedura l Orde r Limiting the  Scope  of Subpoenas . The  Divis ion a rgued

20 that the subpoenas should be quashed because there is no finding in the record that the ER Respondents

21 have demonstra ted a  reasonable  need for the  deposition testimony, the  applications for subpoena were

22 de ficient and mis leading a s  the  ER Respondents  have  now identified additiona l ma tte rs  for discove ry

23 beyond those  s ta ted in the  applica tions, and the  ER Respondents  have  rece ived a ll the  documents  and

24 informa tion the y cla ime d to  ne e d. In the  a lte rna tive , the  Divis ion a rgue d tha t the  s cope  of the

25 subpoenas should be  limited based upon: the  matters  for which the  ER Respondents  have  established

26 a  re a sona ble  ne e d pursua nt to the  Adminis tra tive  P roce dure  Act, the  Divis ion's  de libe ra tive  proce ss

28 On April 2, 2015, a  s ta tus  confe re nce  a nd ora l a rgume nt we re  he ld. The  pa rtie s  a ppe a re d

7



DOCKET no. S-20906A-14-0063

1 through counse l. Counse l for the  Respondents  s ta ted tha t Respondent Concordia  is  in the  process  of

2 preparing requested documents  for disclosure  to the  ER Respondents . Respondent Concordia  asserted

3 tha t some documents  a re  like ly in the  possession of the  Divis ion, having been obta ined from the  Sta te

4 of Ca lifornia  following proce e dings  conducte d the re , a nd could be  more  e a s ily obta ine d from the

5 Divis ion. The  Divis ion a sse rted tha t the  Securitie s  Act's  confidentia lity s ta tute  applied, but noted tha t

6 it would ma ke  a va ila ble  supporting docume nta tion use d by the  Divis ion's  a ccounta nt in cre a ting his

7 Fina ncia l Da ta  S umma ry.

8 The  Divis ion a nd the  ER Re sponde nts  pre se nte d ora l a rgume nt in fa vor of the ir re spe ctive

9 pos itions  on the  Divis ion's  Motion to Quash Subpoenas , or in the  Alte rna tive , Motion for a  P rocedura l

10 Order Limiting the  Scope  of Subpoenas. Having considered the  written and ora l a rguments  presented

l l by the  pa rtie s , a s  we ll a s  the  s ta tu te s , ru le s  a nd  o the r a u thority c ite d  the re in , the  pre s id ing

12 Adminis tra tive  La w Judge  rule d from the  be nch a nd qua she d the  two subpoe na s  pursua nt to A.A.C.

13 R14-3-l09(O). The  Adminis tra tive  La w Judge  found tha t the  Adminis tra tive  P roce dure  Act a pplie s

14 and the re fore , the  ER Respondents  must e s tablish reasonable  need for the  informa tion sought in the

15 de pos itions . In finding tha t the  ER Re sponde nts  did not ha ve  re a sona ble  ne e d to proce e d with the

16 depos itions , the  Adminis tra tive  Law Judge  noted: the  numerous  documents  disclosed by the  Divis ion

17 as  exhibits  subsequent to the  issuance  of the  subpoenas , the  forthcoming disclosure  by the  Divis ion of

18 the  docume nts  use d by the  a ccounta nt, the  e ffe ct of the se  dis close d docume nts  upon a ny curre nt

19 re a s ona ble  ne e d for the  de pos itions  re ga rding thos e  s ix a re a s  s pe cifica lly ide ntifie d in  the  ER

20 Re sponde nts ' Applica tion for S ubpoe na s , a nd the  s che dule  of the  he a ring, which will a llow the  ER

21 Respondents  additiona l time  before  presenting the ir case , the reby overcoming any surprise  tha t may

22 a rise  during the  Divis ion's  pre se nta tion of its  ca se  in chie f.

23 On April 3, 2015, by P roce dura l Orde r, the  two subpoe na s  comma nding a tte nda nce  of the

24 Divis ion witne sse s  for de pos itions  we re  qua she d, a s  de cide d a t the  April 2, 2015 s ta tus  confe re nce .

25 The  Divis ion was  orde red to disclose  by April 15, 2015, the  supporting documenta tion re lied upon by

26 the  Divis ion's  a ccounta nt in cre a ting his  Fina ncia l Da ta  S umma ry. The  Re s ponde nts  we re  furthe r

27 orde re d to continue  to work towa rd re s olving outs ta nding dis cove ry is s ue s  a ris ing from the  ER

28 Re s ponde nts ' Motion to Compe l.

8
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1 On April 17, 2015, the  ER Re s ponde nts  file d a  Motion to  Continue  He a ring. The  re a s on for

2 s e e king a  continua nce  wa s  due  to he a lth conditions  of Re s ponde nt La nce  Micha e l Be rs ch. The  ER

3 Res pondents  reques ted tha t a  s ta tus  confe rence  be  s e t in about s ix months  with the  ER Res pondents  to

4 file  a  s ta tus  report a t le a s t 21 days  be fore  the  s ta tus  confe rence .

5 On April 22, 2015, by P roce dura l Orde r, a  s ta tus  confe re nce  wa s  s che dule d for April 28, 2015,

6 to a ddre s s  the  ER Re s ponde nts ' Motion to Continue  He a ring.

7 O n  Ap ril 2 4 ,  2 0 1 5 ,  R e s p o n d e n t C o n c o rd ia  file d  its  R e s p o n s e  to  Mo tio n  to  C o n tin u e .

8 Re s ponde nt Concordia  ha d no obje ction to the  continua nce  re que s te d by the  ER Re s ponde nts .

9 O n  Ap ril 2 4 ,  2 0 1 5 ,  th e  Div is io n  file d  a  Mo tio n  fo r Le a v e  to  F ile  Am e n d e d  No tic e  o f

10 Opportunity .for He a ring Re ga rding P ropos e d Orde r to Ce a s e  a nd De s is t, Orde r for Re s titution, Orde r

l l for Adminis tra tive  P e na ltie s , a nd Orde r for Othe r Affirma tive  Action. The  Divis ion s ought le a ve  to

12 a me nd its  Notice  of Opportunity for He a ring to  provide  gre a te r de ta ile d  fa c tua l a lle ga tions  a nd to

13 e xpound upon the  fra ud a lle ga tions  from the  origina l Notice .

14 Als o on April 24, 2015, the  Divis ion file d its  Re s pons e  to the  Motion to Continue  He a ring. The

15 Divis ion  c on te nde d  tha t the  E R Re s ponde n ts ' Mo tion  to  Con tinue  s hou ld  be  de n ie d  a s  the  E R

16 Re s ponde nts  ha ve  fa ile d to  provide  s uffic ie nt informa tion to  jus tify a  pos tpone me nt due  to  illne s s .

17 Howe ve r, the  Divis ion propos e d a  thre e  month continua nce  of the  he a ring if le a ve  is  gra nte d to a me nd

18 the  Notice  of Opportunity.

19 On April 28, 2015, a  te le phonic  s ta tus  confe re nce  wa s  he ld . The  pa rtie s  a ppe a re d through

20 couns e l. The  E R Re s ponde n ts ' Motion  to  Con tinue  a nd  the  Divis ion 's  Motion  fo r Le a ve  to  F ile

21 Ame nde d Notice  we re  both dis cus s e d. It wa s  a ls o note d tha t a  he a ring wa s  s che dule d to conve ne  in

22 S u p e rio r C o u rt o n  Ap ril 2 9 ,  2 0 1 5 ,  re g a rd in g  a  Mo tio n  to  S ta y Ad m in is tra tive  He a rin g  file d  b y

23 Re s ponde n ts  Be rs c h , Wa nze k a nd  Mrs . Wa nze k, purs ua n t to  the ir Notic e  o f Appe a l o f the  fina l

24 judgme nt in the  s pe cia l a ction. A s che dule  wa s  s e t for the  filing of motions  which would be  a ddre s s e d

25 a t a  future  s ta tus  confe re nce . The  pa rtie s  a ls o a gre e d to va ca te  the  s che dule d he a ring comme ncing on

26 Ma y 11 ,2015 .

27 On April 28, 2015, by P roce dura l Orde r, a  s ta tus  confe re nce  wa s  s che dule d to be  he ld on Ma y

28 7, 2015, to a ddre s s  the  pe nding motions  a nd s che dule  a  he a ring da te . The  P roce dura l Orde r furthe r s e t

9
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1 deadlines  for the  filing of responses and replies  regarding the  pending motions. The  Procedura l Order

2 a lso vaca ted the  hea ring scheduled to commence  on May l l, 2015.

3 On April 29, 2015, the  Divis ion filed a  S ta tus  Report Regarding the  Superior Court Hearing on

4 Motion to S ta y Adminis tra tive  Ca se  P e nding Appe a l. The  Divis ion re porte d tha t the  S upe rior Court

5 he a ring on the  Motion to S ta y Adminis tra tive  He a ring did not occur a s  sche dule d on April 29, 2015.

6 The  Divis ion s ta ted tha t the  hea ring was  re scheduled for May 4, 2015.

7 On May 4, 2015, the  ER Respondents  filed a  Reply in Support of Motion to Continue  Hearing.

8 The  ER Respondents  provided additiona l informa tion rega rding the  medica l condition of Respondent

9 Bors ch. Include d a s  a n e xhibit to the  re ply wa s  a  le tte r from Mr. Be rs ch's  doctor, who proje cte d a

10 re cove ry da te  for Mr. Be rsch of July 15, 2015.

l l On tha t same da te , the  ER Respondents  a lso filed a  Response  to Securitie s  Divis ion's  Motion

12 for Leave  to File  Amended Notice  of Opportunity. The  ER Respondents  s ta ted no objection to granting

13 the  Divis ion leave  to amend the  Notice . The  ER Respondents  noted they would need additiona l time

14 to address  the  new a llega tions . The  ER Respondents  furthe r s ta ted tha t they would re se rve : the  right

15 to cha llenge  the  sufficiency of the  new a llega tions by motion to dismiss , the  right to include  a ffirmative

16 de fe nse s , cross -cla ims , counte rcla ims  or third pa rty cla ims  with the ir a nswe r to the  a me nde d notice ,

17 and the  right to review discove ry re la ted to the  new a llega tions .

18 Also on May 4, 2015, the  Divis ion filed a  S ta tus  Report Regarding the  Superior Court Hearing

19 on Motion to S tay Adminis tra tive  Case  Pending Appea l. The  Divis ion noted tha t the  Court ruled from

20 the  bench and denied the  Motion to S tay Adminis tra tive  Hearing Pending Appea l. The  Divis ion s ta ted,

21 however, tha t the  Court issued a  temporary 30-day stay tha t would apply only to an evidentiary hearing

22 be fore  the  Commiss ion and not to the  procedura l confe rence  se t for May 7, 2015.

23 On Ma y 5, 2015, Re s ponde nt Concordia  file d its  Re s pons e  to  Motion for Le a ve  to  File

24  Ame nde d Notice  of Opportunity. Re sponde nt Concordia  s ta te d tha t it ha d no obi s e ction to the

25  Divis ion 's  motion .

26 On Ma y 6, 2015, the  Divis ion file d a  Motion to Ta ke  Officia l Notice  of the  S upe rior Court's

27 Minute  Entry Denying Motion to S tay Adminis tra tive  Case  Pending Appea l. The  Divis ion a tta ched a s

28 an exhibit a  copy of the  Superior Court's  May 4, 2015 minute  entry in Maricopa  County Superior Court

1 0
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1 Case  No. LC2014-000415-001. In denying the  request for s tay, the  Court found tha t the  P la intiffs  had

2 fa ile d to de mons tra te : (1) a  like lihood of s ucce s s  on the  me rits , (2) tha t the y would be  irre pa ra bly

3 harmed if a  s tay is  not granted, (3) tha t a  s tay would not injure  the  opposing party, and (4) tha t a  s tay

4 furthe rs  the  public inte re s t. The  Court did orde r a  tempora ry s tay of thirty days , or until June  3, 2015,

5 to apply to the  Court of Appea ls  for a  s tay of the  adminis tra tive  hea ring.

6 On May 7, 2015, a  te lephonic s ta tus  conference  was he ld as  scheduled. The  parties  appeared

7 through counse l. Without obje ction by the  Re sponde nts , the  Adminis tra tive  La w Judge  took officia l

8 notice  of the  May 4, 2015 minute  entry in Maricopa  County Superior Court Case  No. LC2014-000415-

9 001. The  pa rtie s  agreed tha t the  tempora ry s tay orde red by the  Court did not preclude  pre sent action

10 on the  pending motions and the  scheduling of a  hearing da te  a fte r June  3, 2015. Without objection, the

11 Divis ion's  Motion for Le a ve  to File  Ame nde d Notice  of Opportunity wa s  gra nte d. Dis cus s ion wa s

12 held regarding the  scheduling of the  hearing and a  new hearing da te  was agreed upon. Based upon the

13 new hearing date  and the  prob ected recovery time for Mr. Bersch, the  ER Respondents acknowledged

14 tha t the ir April 17, 2015 Motion to Continue  He a ring wa s  now moot. The  ER Re s ponde nts  a ls o

15 acknowledged tha t they no longer had any discovery issues  with regard to Respondent Concordia , as

16 ra is e d origina lly in the  ER Re s ponde nts  Motion to Compe l file d on Fe brua ry 10, 2015. The  pa rtie s

17 acknowledged tha t, in light of the  soon to be  filed amended Notice , the  ER Respondents  would reserve

18 the ir prior a rgume nts  a s  se t forth in the ir April 4, 2014 Motion to Dismiss  a nd Answe r.

19 On May 7, 2015, by P rocedura l Orde r, a  hea ring was  scheduled to commence  on Augus t 5,

2 0  2 0 1 5 .

21 On May 7, 2015, the  Divis ion filed an Amended Notice  of Opportunity for Hea ring Rega rding

22 P ropos e d Orde r to Cease, a nd De s is t, Orde r for Re s titution, Orde r for Adminis tra tive  P e na ltie s  a nd

23 Orde r for Othe r Affirma tive  Action ("Ame nde d Notice ").

24 On Ma y 19, 2015, the  ER Re s ponde nts  file d Re que s ts  for He a ring. Ea ch of the  four ER

25 Respondents filed a  separate  Request for Hearing.

26 On May 21, 2015, Concordia  filed a  Request for Hearing.

27 On June 8, 2015, the ER Respondents filed a  Motion to Dismiss and Answer to Amended Notice

28 of Opportunity ("Motion a nd Ame nde d Ans we r"). The  ER Re s ponde nts  s ought dis mis s a l of the

11
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1 Divis ion's  fra ud a lle ga tion tha t the  ER Re sponde nts  fa ile d to disclose  to offe re r a nd inve s tors  the y

2 we re  e nga ging in the  conduct of a n unlice nse d e scrow bus ine ss  by se rving a s  a  Cus todia n. The  ER

3 Respondents argued dismissal was appropria te  because  the  Commission has no jurisdiction to enforce

4 escrow laws and the  a lleged viola tion does  not cons titute  securitie s  fraud.

5 Als o  on  J une  8 , 2015 , Re s ponde nt Concord ia  file d  its  Ans we r to  Ame nde d Notice  of

6 Opportunity for Hea ring Regarding Proposed Orde r to Cease  and Des is t, Orde r for Res titution, Orde r

7 for Adminis tra tive  P e na ltie s , a nd Orde r for Othe r Affirma tive  Action.

8 On June  16, 2015, the  ER Respondents  filed a  S ta tus  Report rega rding the ir Motion to S tay

9 file d with the  Arizona  Court of Appe a ls .

10 On June  22, 2015, the  Division filed its  Response  to Motion to Dismiss by the  ER Respondents

l l ("Response"). The  Divis ion a rgued tha t jurisdiction was  prope r because  they a re  seeking to enforce

12 a nti-fra ud provis ions  of the  S e curitie s  Act. The  Divis ion cite d S.E. C. v. Levine , 671 F. Supp. 2d 14,

13 28-29 (D.D.C. 2009), a s  pre ce de nt for finding s e curitie s  fra ud in a n inve s tme nt promote r's  non-

14 disclosure  of acting as  an unlicensed escrow agent. The  Divis ion further asse rted tha t the  fa ilure  of the

15 ER Re sponde nts  to dis close  the ir a cting a s  a n unlice nse d e scrow bus ine s s  cons titute d a  ma te ria l

16  omis s ion .

17 On J une  30, 2015, the  ER Re s ponde nts  file d the ir Re ply in S upport of Motion to Dis mis s

1 8  ("Re p ly"). The  ER Re s ponde nts  a rgue d tha t Levine is  non-controlling a uthority a nd fa ctua lly

19 dis tinguishable . The  ER Respondents  furthe r contended tha t ma te ria lity is  a  lega l conclus ion and tha t

20 the  Divis ion has  fa iled to se t forth factua l a llega tions  to support its  theory.

21 On July 2, 2015, the  Divis ion filed a  Motion for Orde r Requiring Respondent Concordia  to file

22 a n Ame nde d Answe r tha t Complie s  with R14-4-305. The  Divis ion conte nde d tha t Concordia 's  June

23 8, 2015 Answe r fa ils  to spe cifica lly a dmit or de ny se ve ra l of the  a lle ga tions  ma de  in the  Ame nde d

2 4  No tice .

25 On July 6, 2015, Respondent Concordia  filed a  Stipula ted Motion to Extend Time to Exchange

26 Supplementa l Lis t of Witnesse s  and Exhibits  ("S tipula ted Motion"). The  S tipula ted Motion s ta ted tha t

27 counsel for the  Division and counsel for the  Respondents  have  conferred and agreed to extend the  time

28 to exchange  the ir Supplementa l Lis t of Witnesses  and Exhibits  to July 15, 2015.
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On July 7, 2015, by P roce dura l Orde r, the  ER Re sponde nts ' Motion to Dismiss  wa s  de nie d

be ca use  the  Commiss ion ha s  jurisdiction ove r a n a lle ga tion of fra ud in conne ction with the  offe r or

sa le  of securities  and the  ER Respondents  fa iled to es tablish tha t the  Divis ion would be  entitled to no

re lie f under any s ta te  of facts  susceptible  of proof a s  to tha t portion of the  Amended Notice  for which

dismissa l was sought.

On July 15, 2015, the  ER Respondents  filed a  Notice  of Service  of Upda ted Lis t of Witnesses

and Exhibits .

On tha t s a me  da te , Re s ponde nt Concordia  file d  a  Motion for S e ttle me nt Confe re nce .

Re s ponde nt Concordia  a s s e rts  its  be lie f tha t the  a lle ga tions  a ga ins t it ca n be  re s olve d s hort of

10 proce e ding with a  he a ring.

11 Also on July 15, 2015, the  Divis ion filed a  Motion for Leave  to Present Te lephonic Tes timony.

12 The  Divis ion contends tha t good cause  exis ts  to a llow the  use  of te lephonic tes timony a t the  hearing as

13 e le ve n of its  witne s se s  a re  loca te d in Tucson, La ke  Ha va su City, or outs ide  Arizona . The  Divis ion

14 conte nds  tha t te le phonic te s timony is  pe rmitte d unde r the  Commis s ion 's  Rule s  of P ra ctice  a nd

15 Procedure  and its  use  would not abridge the  Respondents ' due process rights.

16 On July 16, 2015, a  te le phonic proce dura l confe re nce  wa s  he ld a s  s che dule d. The  pa rtie s

17 appea red through counse l. The  ER Respondents  provided a  s ta tus  report on the ir pending Motion to

18 Stay filed with the  Arizona  Court of Appea ls . The  parties  discussed the  merits  of holding a  se ttlement

19 confe rence  and agreed upon a  da te . The  pa rtie s  discussed the  Divis ion's  Motion for Leave  to Present

20 Te le phonic Te s timony a nd a  sche dule  wa s  se t for re sponse s  to the  motion. Re sponde nt Concordia

21 sta ted its  intent to tile  an amended answer.

22 Also on July 16, 2015, by P rocedura l Orde r, Respondent Concordia 's  Motion for Se ttlement

23 Confe rence  was  granted. The  Divis ion's  Motion for an Order Requiring Respondent Concordia  to file

24 an Amended Answer was a lso granted. A se ttlement conference  was se t for July 23, 2015. Filing da tes

25 were  scheduled for Concordia 's  Amended Answer and for motions  rega rding reques ts  for te lephonic

26 te s timony a t the  he a ring.

27 On July 17, 2015, Re sponde nt Concordia  file d a n Ame nde d Answe r to Ame nde d Notice  of

28 Opportunity for Hearing Regarding Proposed Order to Cease  and Desis t, Order for Restitution, Order

5

6

7

8

9

1 3



DOCKET NO. S-20906A-14-0063

1 for Adminis tra tive  Pe na ltie s , a nd Orde r for Othe r Affinna tive  Action.

2 On J uly 20, 2015, the  ER Re s ponde nts  file d a  Motion to Allow Te le phonic Te s timony of

3 Witne sse s . The  ER Re sponde nts  re que s te d tha t 67 of the ir lis te d witne sse s  be  pe rmitte d to te s tify

4 te lephonica lly as  these  witnesses  live  outs ide  of the  Phoenix a rea .

5 Also on July 20, 2015, the  ER Respondents  filed a  Response  to the  Division's  Motion for Leave

6 to Present Telephonic Testimony. The ER Respondents sta ted no obi section to the  te lephonic testimony

7 of the  Divis ion's  inve s tor witne s s e s  a nd no obje ction to the  Divis ion's  witne s s  from the  Ca lifornia

8 Department of Business  Oversight, who will be  tes tifying to only the  authentica tion of documents . The

9 ER Re s ponde nts  s pe cifica lly obje cte d to the  te le phonic te s timony of A. Cra ig Ma s on, J r., a  non-

10 inves tor expected to be  subject to "subs tantia l" cross -examina tion.

l l On July 21 , 2015, Respondent Concordia  filed its  Response  to the  Divis ion's  Motion for Leave

12 to P re sent Te lephonic Tes timony, s ta ting no objection to the  motion.

13 Also on tha t day, Respondent Concordia  Filed an Updated Lis t of Witnesses  and Exhibits .

14 On July 23, 2015, a  se ttlement conference was held.

15 On July 24, 2015, the  Divis ion file d its  Re sponse /Non-Oppos ition to the  ER Re sponde nts '

16 Motion to Allow Te le phonic Te s timony of Witne s s e s , a nd Re ply in S upport of Motion for Le a ve  to

17 P re se nt Te le phonic Te s timony. The  Divis ion conte nde d tha t: good ca use  e xis ts  to a llow the  out-of-

18 sta te  Mr. Mason to tes tify te lephonica lly, the  Commission cannot subpoena  him under A.A.C. R14-3 -

19 109(O), it would be  cos t prohibitive  to bring him in for a n a nticipa te d dire ct te s timony of le s s  tha n

20 fifte en minute s , and pe rmitting him to te s tify te lephonica lly comports  with procedura l due  process .

21 On July 27, 2015, by Procedura l Order, the  Divis ion's  Motion for Leave  to Present Te lephonic

22 Te s timony a nd the  ER Re s ponde nts ' Motion to Allow Te le phonic Te s timony of Witne s s e s  we re

23 granted. A te lephonic procedura l conference  was scheduled to commence  on July 29, 2015, a t 10:00

2 4  a .m .

25 Als o on tha t da y, the  ER Re s ponde nts  tile d a  Motion in Limine  Numbe r One : Obje ction to

26 P ropos e d Exhibits  S -l76(a ) a nd S -l76(b), a  Motion in Limine  Numbe r Two: Obje ction to P ropos e d

27 Exhibit S -177, a  Reques t for Public Broadcas t of the  Hea ring, and a  Motion for Cla rifica tion.

28 On J uly 28, 2015, the  Divis ion file d a  Re s pons e  to Motion for S e ttle me nt Confe re nce  a nd

1 4



DOCKET NO. S-20906A-14-0063

1 Objection to Counse l's  Unannounced Departure  from Settlement Conference .

2 Also on July 28, 2015, the  ER Respondents  filed a  Notice  of Court of Appea ls  Orde r S taying

3 P roce e dings  in this  Docke t. The  ER Re s ponde nts  include d a  copy of the  Orde r Gra nting S ta y of

4 Adminis tra tive  He a ring P e nding Appe a l, file d July 28, 2015, in Court of Appe a ls  Divis ion One  No. l

5 CA-CV 15-0340 (Maricopa  County Supe rior Court No. LC2014-000415-001).

6 On July 29, 2015, by Procedura l Order, the  s tay of adminis tra tive  proceedings  ordered by the

7 Arizona  Court of Appe a ls  wa s  a cknowle dge d. The  te le phonic proce dura l confe re nce , s che dule d to

8 commence  on July 29, 2015, and the  hearing, scheduled to commence  on August 5, 2015, were  both

9 vaca ted. The  pa rtie s  were  orde red to file  a  joint written report rega rding the  s ta tus  of the  proceedings

10 in Court of Appea ls  Divis ion One  No. l CA-CV 15-0340 on November 2, 2015, and eve ry nine ty days

l l the reafte r. The  parties  were  further ordered to file  a  joint s ta tus  report within five  days  upon a  change

12 in s ta tus of the  s tay or a  disposition of the  appeal having been made by the  Court of Appeals .

13 On Nove mbe r 2, 2015, the  pa rtie s  file d a  J oint S ta tus  Re port re ga rding the  S ta tus  of the

14 Proceedings  in the  Arizona  Court of Appea ls . The  pa rtie s  a sse rted tha t the  appea l filed by Mr. Bersch

15 and Mr. and Mrs . Wanzek of the  entry of fina l judgment ente red in Maricopa  County Supe rior Court

16 No. LC2014-000415-001 had been fully briefed and that the  parties  had requested ora l a rgument before

17 the  Arizona  Court of Appe a ls .

18 On February 1, 2016, the  parties  filed a  Second Joint Sta tus Report regarding the  Sta tus of the

19 Proceedings  in the  Arizona  Court of Appea ls . The  pa rtie s  a sse rted tha t the  Arizona  Court of Appea ls

20 had granted the  requests  for ora l a rgument but no da te  had been scheduled. The  parties  a lso asserted

21 furthe r brie fs  were  submitted to the  Arizona  Court of Appea ls  a fte r the  Arizona  Attorney Genera l was

22 pe rmitte d to file  a  brie f a s  Amicus  Curia e .

23 On April 29, 2016, the  pa rtie s  file d a  Third Joint S ta tus  Re port re ga rding the  S ta tus  of the

24 Proceedings  in the  Arizona  Court of Appea ls . The  pa rtie s  s ta ted tha t the  ma tte r had been fully brie fed

25 and ora l a rgument se t for May 10, 2016.

26 On June  3, 2016, the  Divis ion file d a  Notice  of Lodging of Court of Appe a ls  De cis ion. The

27 Divis ion a s se rte d tha t the  Arizona  Court of Appe a ls  de cis ion a ffirme d the  judgme nt of the  S upe rior

28 Court and vaca ted the  Court of Appeals ' s tay of the  proceedings.
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Also on June  3, 2016, the  Divis ion filed a  Motion for S ta tus  Confe rence  to Schedule  Hearing.

2  The  Divis ion conte nde d tha t s ince  the  Arizona  Court of Appe a ls  ha s  va ca te d its  s ta y of the s e

3 proceedings , the  proceedings  should promptly re sume .

On June  13, 2016, by Procedura l Order, a  s ta tus  confe rence  was scheduled to commence  on

1

1 5

1 6 28 ,2016 .

4

5 June 29, 2016.

6 On June 29, 2016, the  sta tus conference was held as scheduled. The parties appeared through

7 counse l. The  scheduling of a  hea ring da te  was  discussed. Also discussed were  the  s ta tus  of pending

8 motions  file d by the  ER Re sponde nts . Counse l for the  ER Re sponde nts  a cknowle dge d tha t the  July

9 27, 2015 Motion for Cla rifica tion no longe r ne e de d to be  a ddre s s e d due  to the  prior s ta y of the s e

10 proceedings. The  Adminis tra tive  Law Judge  s ta ted tha t the  July 27, 2015 Request for Public Broadcast

11 of the Hearing could not be acted upon as decisions regarding broadcasting are beyond the scope of his

12 a uthority. A de a dline  da te  for the  Divis ion to re spond to the  two July 27, 2015 motions  in limine  wa s

13 dis cus s e d. Couns e l for the  ER Re s ponde nts  s ta te d his  inte nt to file  a  pe tition for re vie w of the

14 Me mora ndum De cis ion in Arizona  Court of Appe a ls  Divis ion One  No. 1 CA-CV 15-0340.

On June  30, 2016, by Procedura l Order, a  hearing was scheduled to commence  on November

17 On August 1, 2016, the  Divis ion filed its  Response  to Motion in Limine  Number One: Objection

18 to P ropose d Exhibit 176(a ) a nd Exhibit 176(b).

19 Als o on Augus t 1, 2016, the  Divis ion file d its  Re s pons e  to Motion in Limine  Numbe r Two:

20 Obje ction to P ropose d Exhibit 177.

21 On August 12, 2016, the  ER Respondents  tiled a  Reply in Support of Motion in Limine  Number

22 One.

23 Also on Augus t 12, 2016, the  ER Re sponde nts  file d a  Re ply in S upport of Motion in Limine

24  Numbe r Two.

25 On S e pte mbe r 7, 2016, the  ER Re s ponde nts  file d a  Motion to Continue  He a ring. The  ER

26 Respondents  s ta te  tha t counsel for the  Securities  Division has filed a  motion to continue  in another case

27 ba sed upon the  scheduled hea ring in this  ma tte r. The  ER Respondents  contend tha t this  scheduling

28
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conflict would bes t be  re solved by continuing this  ma tte r, which "is  more  suitable  for de lay."' The  ER

Respondents  a rgue  tha t the  other matte r involves  more  recent ongoing activity while  the  present case

is  older and has  a  Pe tition for Review pending in the  Arizona  Supreme Court.

On September 12, 2016, by Procedura l Order, the  ER Respondents ' Motion in Limine  Number

One: Objection to Proposed Exhibits  S-l76(a) and S-l76(b) was denied. Further, the  ER Respondents '

Motion in Limine  Numbe r Two: Obje ction to P ropose d Exhibit S -177 wa s  ta ke n unde r a dvise me nt.

Due to a  change in the  date  of the  Commission's  November Open Meeting, the  hearing was scheduled

to commence on November 30, 2016.

On S e pte mbe r 20, 2016, the  Divis ion file d its  Re sponse  to the  ER Re sponde nts ' Motion to

10 Continue  Hea ring. The  Divis ion contends  tha t good cause , pursuant to A.A.C. R14-3-l09(Q), ha s  not

11 been es tablished to continue  the  hearing. The  Divis ion notes  tha t the  other hearing re fe renced by the

12 ER Respondents  ha s  been continued to Februa ry 21, 2017. The  Divis ion a rgues  tha t the  Pe tition for

13 Review does  not jus tify a  continuance  because : the re  is  a  le ss  than five  pe rcent s ta tis tica l probability

14 the  Arizona  Supreme Court will grant review, the  due  process  a llega tions made by the  ER Respondents

15 are  factua lly deficient and not dispositive , and no motion for a  s tay has  been filed. The  Divis ion further

16 argues tha t the  ER Respondents  are  in no position to prioritize  the  Commission's  securities  enforcement

17 ca s e loa d.

5

6

7

8

9

18 Having cons ide red the  a rguments  ra ised in the  ER Respondents ' Motion to Continue  Hearing

19 and the  counte ra rguments  ra ised by the  Divis ion, good cause  is  not found to grant a  continuance .

2 0

2 1

2 2

2 3

2 4

IT IS THEREFORE ORDERED that the ER Respondents' Motion to Continue Hearing is

denied. The hearing shall remain scheduled to commence on November 30, 2016, at 10:00 a.m.,

at the Commission's offices, 1200 West Washington Street, Hearing Room No. 1, Phoenix,

Arizona.

2 5

26

27

2 8 1 ER Respondents ' Motion to Continue Hearing a t 2.

IT IS  FURTHER ORDERED tha t the  parties  s ha ll a ls o  s e t a s ide  December 1-2, 5-9, 12, 15,

16, and 19-23, 2016, for additiona l days  of hearing, if necessary.

IT IS  FURTHE R O RDE RE D th a t, if n e c e s s a ry, th e  Divis io n  a n d  Re s p o n d e n ts  s h a ll

1 7
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exchange supplemental or amended copies of their Witness Lists and any additional Exhibits by

IT IS  FURTHER ORDERED tha t if the  parties  reach a  res olution of the  is s ues  ra is ed in the

Notice  prior to  the  hearing, the  Divis ion s ha ll file  a  Motion to  Vaca te  the  Proceeding.

, '

1

2 September 29, 2016, with courtesy copies  provided to the  pres iding Adminis tra tive  Law Judge .

3

4

5 IT IS  FURTHER ORDERED tha t the  Ex P a rte  Rule  (A.A.C. R14-3-l 13-Una uthorize d

6 Communica tions) is  in e ffect and sha ll rema in in e ffect until the  Commiss ion's  Decis ion in this  ma tte r

7 is  fina l a nd non-a ppe a la ble .

8 IT IS  FURTHER ORDERED tha t a ll pa rtie s  mus t comply with Arizona  Supre me  Court Rule s

hoc vice .

10 IT IS  FURTHER ORDERED tha t withdra wa l or re pre se nta tion mus t be  ma de  in complia nce

l l with A.A.C. R14-3-l04(E) and Rule  1.16 of the  Rule s  of P rofe ss iona l Conduct (unde r Rule  42 of the

12 Rules  of the  Arizona  Supreme Court). Representa tion before  the  Commission includes  appearances  a t

13 all hearings and procedural conferences, as well as a ll Open Meetings for which the matter is  scheduled

14  fo r d is cus s ion , un le s s  couns e l ha s  p re vious ly be e n  g ra n te d  pe rmis s ion  to  withd ra w by the

15 Adminis tra tive  La w Judge  or the  Commiss ion.

16 IT IS  FURTHER ORDERED tha t the  P re s iding Adminis tra tive  La w Judge  ma y re scind, a lte r,

17 a me nd, or wa ive  a ny portion of this  P roce dura l Orde r e ithe r by subse que nt P roce dura l Orde r or by

18 ruling a t he a ring.
ALL

19 DATED this Z N day of September, 2016.

20

21

22

23

24

25

26

27

28

MARK P REN
ADMINIS TRATI E LAW J UDGE
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1
On this 22 ."-4 da y of Se pte mbe r 2016, the  fore going docume nt wa s  file d with Docke t Control a s  a
Procedura l Order- Denies  Misce llaneous Motion/Request, and copies  of the  foregoing were  mailed on

2 beha lf of the  Hea ring Divis ion to the  following who have  not consented to ema il se rvice . On this  da te
or a s  soon a s  poss ible  the rea fte r, the  Commiss ion's  eDocke t program will automa tica lly ema il a  link
to the  foregoing to the  following who have  consented to email se rvice .3

4 P a ul J . Roshka
Cra ig Wa ugh

5 P O LS INE LLI P C
CityS ca pe

6 One  Ea s t Wa shington S tre e t, S uite  1200
P hoe nix, AZ 85004

7 Attorne ys  for Re s ponde nts  ER,
La nce  Micha e l Be rs ch, Da vid J ohn Wa nze k
a nd Linda  Wa nze k8

9

10

11

Ala n S . Ba s kin
Da vid  Wood
BAS KIN R IC HAR DS  P LC
2901 North Ce ntra l Ave nue , S uite  1150
P hoe n ix,  AZ 85012
Attorne ys  for Re s ponde nt Concordia

12

13

14

15

16

Timothy J . S a bo
S NE LL & W ILME R  LLP
One  Arizona  Ce nte r
400 Ea s t Va n Bure n
P hoe nix, AZ 85004
Attorne y for Re s ponde nts  ER,
La nce  Micha e l Bors ch, Da vid J ohn Wa nze k
a nd Linda  Wa nze k

17

18

Matthew Neube rt, Director
Se curitie s  Divis ion
ARIZONA C0RP QRATI0N COMMIS S ION
1300 West Washington Street

19 P hoe nix, AZ 85007
MN@a zcc.gov

20
WCoy@azcc.gov
KH@azcc.gov21

22

23 By:

24
Re be cca  Ta ll ra n
As s is ta nt to Ma rk P re ny

25

26

27

28

19


